
i' i

a

GINALD GRIEF GOES OUT, APPELLANT

Appeal from the Superior Court
The Honorable Judge Edmund Murphy I

S>

STEPHEN y

Deputy Prosecuting Attorney
s

930 Tacoma Avenue South

Room 946

Tacoma, WA .»



A. ISSUES PERTAINING TO APPELLANT'SASSIGNMENTS OF

I Whether the defendant's right to a unanimous J ury verdict
was violated because either of two acts could have

supported the jury's finding of guilt, but those acts were

3. Whether there Was insufficient evidence to establish the

defendant's guilt as an accomplice where the facts
supported an inference by the jury that the defendant was
both ready to assist and actually did assist in the crime ...

4. Whether the court violated the defendant's right against
double jeopardy by refusing to merge various offenses tha
do not merge (with the sole exception of the need to corre
a scrivener's error in the judgment and sentence as to the
one count that the court properly held did merge)? .... .......

B. ,.,..,......,.,.,.'',...............,....,,,,2

l . Procedure., ............. ............. ........................ ._ ............ .... 2

2. Facts ...... .................................... ................... --- ,........ .... . 4

C. ARGUMENT .................................................... ....... ^... . ........ ..}8

I THE DEFENDANT'SRIGHT TO A UNANIMOUS

VERDICT WAS NOT VIOLATED WHERE HIS

ACTIONS WERE PART OF A CONTINUING COURSE

i -



3. SUFFICIENT EVIDENCE SUPPORTED THE JURY'S

FINDING THE DEFENDANT WAS AN ACCOMPLICE

WHERE AN INFERENCE COULD BE MADE THAT HE

WAS READY TO ASSIST AND ACTUALLY DID

4. THE COURT DID NOT VIOLATE DOUBLE JEOPARDY

D. CONCLUSION ...................... .......... .......... .. .............. .......... ..8l



MIRTMIMMM

State Cases

In Re Pers. Restraint ofBorrero, 161 Wn.2d 532, 536,
167 P.3d 1106 (2007) ..... — ... -.- ..... .......... - ....................... --47, 48, 49

Seattle v. Gellein, 112 Wn.2d 58, 61, 768 P.2d 470 (1989) ............ 41

State v. Adel, 136 Wn.2d 629, 634, 965 P.2d 1072 (1998) .......... 48

State v. Atires, 92 Wn. App. 931, 935-36, 966 P.2d 935 (1998).. 37

State v. Austin, 59 Wn. App. 186,193, 796 P.2d 746 (1990)............30,31

State v. Badda, 63 Wn.2d 176, 385 P.2d 859 (1963) ............... .............19

State v. Barrington, 52 Wn. App. 478, 484, 761 P.2d 632 (1987),
review denied, 111 Wn.2d 1033 (1988)--- ...... --- ........ .........41

State v. Beasley, 126 Wn, App, 670, 109 P.3d 849 (2005) .....................28

State v. Bobenhouse, 143 Wn. App. 315, 324,
177 P. 3d 209 (2008)........................... - .... — ...... .......36, 56

State v. Bobic, 140 Wn.2d 250,261 -62, 996 P.2d 610 (2000) .................49

State v. Calle, 125 Wn.2d 769, 776, 888 P.2d 155 (1995).— ............48,49

State v. Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990) ...................42

State v. Casbeer, 48 Wn. App. 539, 542, 740 P.2d 335, review denied,
109 Wn.2d 1008 (1987) ................. — ............................ ........ ..............42

State v. Cord, 103 Wn.2d 361, 367, 693 P.2d 81 (1985) ................ 42

State v. Corrado, 81 Wn. App. 640,649,915 P.2d 1121 (1996) .............50

State v. Crane, 116 Wn.2d 315, 324-25, 804 P.2d 10 (1991)......19,20,27

State v. Craven, 69 Wn. App. 581, 849 P.2d 681 (1993).- ...............27

State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980)..................41

M



39 R32 294 (2002) .......................... - ... .................. ............................... 42

State v. Ferreira, 69 Wn. App. 465, 469-70, 850 P.2d 541 (1993) ....30,31

State v. Freeman, 153 Wn.2d 765, 108 P.3d 753 (2005 .... .....................55

State v. Freeman, 153 Wn.2d 765, 771, 108 P.3d 753 (2005)49, 50,52, 55

State v. Gallagher, 112 Wn. App. 601, 608, 51 P.3d 100 (2002),
review denied, State v. Gallagher, 148 Wn.2d 1023,
66 P.3d 638 (2003) ........ - ............. ............. ...... ................... ....35,42

State v. Gaworski, 138 Wn, App. 141, 156 P.3d 288, 291 (2007) .....49, 50

State v. Green, 156 Wn. App. 96, 98, 230 P.3d 654 (2010)................48,49

State v. Green, 94 Wn.2d 216, 231, 616 P.2d 628 (1980) ........................19

State v. Haack, 88 Wn. App. 423, 430-31, 958 P.2d 1001 (1997)...........36

State v. Handran, 113 Wn.2d 11, 17, 775 P.2d 453 (1989)......... 21,27,28

State v. Hanson, 59 Wn. App. 651, 800 P.2d 1124 (1990) ....................21

State v. Hescock, 98 Wn. App. 600, 603-04, 989 P.2d 1251 (1999)........48

State v. Holbrook, 66 Wn.2d 278, 401 P.2d 971 (1965)..........................41

State v. Holland, 77 Wn. App. 420, 424, 891 p.2d 49 (1995) ..................19

State v. Hughes, 166 Wn.2d 675, 681, 212 P.3d 558 (2009) ...................47

State v. Joy, 121 Wn.2d 333, 338, 851 P.2d 654 (1993) ..........................41

State v. Kelley, 168 Wn.2d 72, 76,226 P.3d 773 (2010).— .......... 47,48,50

State v. Kier, 164 Wn.2d 798, 805ff, 197 P.3d 212 (2008) ...................... 55

State v. Kiser, 87 Wn. App. 126, 129, 940 P.2d 308 (1977) ....................19

State v. Kitchen, 110 Wn.2d 403,409-410, 756 P.2d 105 (1988)............20



253 P.3d 437 (2011) ........................... ............................... 18,19,21,24

State v. Love, 80 Wn. App, 357, 361, 908 P.2d 395 (1996)..--.. 21, 24,26

State v. Mabry, 51 Wn. App. 24, 25, 751 P.2d 882 (1988) ....................41

State v. McCallum, 98 Wn.2d 484, 488, 656 P.2d 1064 (1983):.... .. —41

State v. McDonald, 138 Wn.2d 680, 688, 981 P.2d 443 (1999) .... ...... —36

State v. Monaghan, --- Wn, App. ---, 270 P.3d 6116 (2012)....... 21, 24,26

State v. Moultrie, 143 Wn. App. 387, 392-94, 177 P.3d 776 (2008) .......20

State v. Mullin-Coston, 115 Wn. App. 679, 64 P.3d 40 (2003) - ...........37

State v. Petrich, 101 Wn.2d 566, 569, 683 P.2d 173 (1984) ....... 19, 20,21

State v. Petrich, 101 Wn.2d 566, 683 P.2d 173 (1984) ............................19

State v. Rivas, 97 Wn. App, 349, 984 P.2d 432 (1999),
disapproved of on other grounds by State v. Smith, 159 Wn.2d 778,
154 P.3d 873 (2007) ........ .......................................... .........................52

State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992)................41

State v. Tqvlor, 90 Wn. App. 312, 321, 950 P.2d 526 (1998) .................;'56

Statev..Teaford, 31 Wn. App. 496,499-500,644 P.2d 136 (1982).- ..... .36

State v. Teal, 152 Wn.2d 333, 338-339, 96 P.3d 974 (2004).- .... 36,37,38

State v. Turner, 29 Wn. App. 282, 290, 627 P.2d 1323 (198 1) ...............41

State v. Hadovic, 99 Wn.2d 413,422, 662 P.2d 853 (1983) . ........ .........49

State v. Weber, 159 Wn.2d 252, 265,149 P.3d 646 (2006) ... ...... -- ....47

State v. Wilson, 136 Wn. App. 596,612-13, 150 P.3d 144 (2007).— ......56



Article 1, section 9, Washington State Constitution ..... ........................ --.47

Article L section 21, Washington State Constitution ................ ............... 19

RCW9.41.270--.~..---._----,—'_._--_..--...---....58

RCW9/94/\,58g(])(o) ................. ^_—.-.......................... ..._---....... S6

RCW9A.08.020 ............... ...... ............ ......... ...... ......... .......................... 38

RCW9A-36.021(l)(c) ...................................... ........... _................ .., 52

RCW9A.56.lg0— ..... . ................. .—....... --........ .— .... ....................... 53

RCWQA.56.7OO/I\(n)/i) ................. . ......................... .—......... .... --- 53

RCWAQA.36/}2\ ........ .... .. .... ............. ...-....... ............. ....... ....... ... 30

Rules and Regulations

RAP2.5(m) ....... ' ........................... .................... . ......................... ~.~..~~ 18

RAP2.5(n)(3)..._ ....................... .......... ................ ............... ....... ........... 18

r-



WPTC4.25 ... ............ .- ..... ..- ....... _........ ~ ................ ......... ........ _,~.20

WPTC4.26 ................ .............. .. ....... ---- ................ ._ ... ........ .......... ... 20



I - brief Chief Goes Out.doc



brief Chief Goes Out.doc



I

Count VI: Unlawful Display of a Weapon [lesser included
offense]

conviction as to Count VIII, and that court was dismissed by order of the

ME

enhancement time. CP 124-137. In doing so, the court held that Count V

jury found as to Count VI is a misdemeanor. So the court separately
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company owned Dodge full-sized two-door pickup truck. RP 04-13-1p,

134, In. 9-1 S. He parked the truck outside the house. RP 04-13-1 ]1
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11, p. 401, In. 8-9. One was of medium build, thin with long hair in a

more curly or wavy. RP 04-18-11, p. 402, In. 6-12, Both were young, in

their early twenties • late teens. RP 04-18-1p 401, In. 24 to p. 402, In.

From the time he saw them until he got out of his car was less than

14- brief Chief Goes Out.doc



3 "[

H]it" appears to be a scrivener's error in the transcript. It appears that it should read
hot."
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However, since the test for determining whether the alleged error

is manifest is closely related to the test on the substantive issue of whether

a unanimity instruction was required, where the record is adequate to

permit review of the substantive issue, the court will conflate the two

analyses. Knutz, 161 Wn. App. at 407.'

courts have repeatedly affirmed that the right to a unanimous jury verdict

A defendant may be convicted only "when a unanimous jua

1T =ere tne recora is not aaequate to permit review, presumat)iy me • ia neea to

be brought by way of a claim • ineffective assistance • counsel, most likely in a
personal restraint petition.
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imam=

MMMMM

11 1I  MUMNORTMOUMMME

distinct acts that could form the basis of the count charged, it must tell the

multiple acts cases, the State must either tell the jury which acts to rely

M
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fomied the basis of the assault on Brandi Allen. See Br. App, 15 (citirfl
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face, at which point she ran. RP 04-19-1p. 55 1, In. 16 to p. 552, In. I M

011 !1 431 •

Act (b). The second incident occurred when the guy with the gun

shot the gun into the TV five times. RP 04-19-1p. 557, In. 12-16.

MOREOVER III!

M
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First the defense argues that the State failed to prove that the
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Here, the jury was instructed as to Count VII that to convict the

Brandi Allen with a deadly weapon. CP 90 (Instruction no. 47. The

definition of assault given to the jury was in part that:

An assault is also an act done with the intent to create in

another apprehension and fear of bodily injury, and which
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5 The defense states, "Indeed, the trial judge used the second act to deny Mr. Chief Goes
Out's motion to dismiss this charge." Br. A.M.. 15. That sentence is ambiguous and

act ta

deny the motion. However, such a reading would be incorrect as the court in fact relied
on both act (a) and act (b) to deny the charge, just as defense counsel argued both acts
when making his motion to dismiss count VII.
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convict" instructions include "or an accomplice" language, while others do

not, those that do not include the "or an accomplice" language therefoa

Off. In support of this claim, the defense misapplies a hybrid of "law of

11111111;qi Iil;npiqiiirzl i 11111 1 11
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of clarifying the instruction. For that reason, it can never turn accomplice
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omitted the "or an accomplice" language in at least one element where the

defense argues the omission is of consequence.

In Instruction no. 40, the "to convict" instruction for Count V,

111111111111111111 1111111 i ililrili l 

In Instruction no. 47, the "to convict" instruction for Count V11, the
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v. McCallum, 98 Wn.2d 484, 488, 656 Pi2d 1064 (1983); see also Seattle

Wn. App. 24, 25, 751 P.2d 882 (1988). The applicable standard of review

is whether, after viewing the evidence in the light most favorable to the

prosecution, any rational trier of fact could have found the essential

1111111111
1

11111 11 111111111111111 1 ililippill 

evidence admits the truth of the State's evidence and any reasonable

iq III

evidence must be drawn in favor of the State and interpreted most strongly

against the appellant. State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d

MMARM
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to decide issues based on witness credibility. The differences in the

i ]great deference [ .. ] is to be given the trial court's
factual findings. It, alone, has had the opportunity to view
the witness' demeanor and to judge his veracity.

MMM
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the pickup truck when he saw two people walking up from the bottom of

Fairbanks. RP 04-13-1p. 145, In. 22-146, In. 6. They were taking their

Pill!
1 ii IN 1 111111 ! 1 1 iI I I I iI

1 ' k, I

11, p, 146, In, 25 to p. 147, In. I,

In. 13-14; p. 150, In. 22-24,
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395 89 S. Ct. 2072, 23 L. Ed. 2d 656 (1969)); State v. Calle, 125

11011 '11-1 W

the Double Jeopardy Clause does no more than prevent the sentencirs

i  F

103 S. Ct. 673, A. L. Ed. 2d 535 (1983)). The legislature has authority IM

M

M•

prosecution' refers to the scope of the criminal act." Green, 156 Wn.
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court must determine whether the legislature intended to authorize

1  1111 ill! 1111 liml  11 iii Mi 1IM! " 
11 11 11 1111 ! P ii ill MR! ' ill ilt!! iiii 1111R! ' ill

gminiri alln'll 

l ! I

Legislative intent is the foremost consideration. "The question of
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for the same act or conduct, there is no double jeopardy violation and the

inquiry ends there. Kelley, 168 Wn.2d at 77. However, if the legislative

g
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friowever, where the legislature has made its intent clear the Blockburger

test is irrelevant.

Our analysis and reasoning in Whalen and Albernaz lead
inescapably to the conclusion that simply because two
criminal statutes may be construed to proscribe the same

50 - brief Chief Goes Out.doc



51 - brief Chief Goes Outdoc



The Court Properly Refused To
Merge Count 111, Assault In The
Second Degree With Count 11,
Robbery In The First Degree.
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1) That on or about January 23, 201 the defendant
or an accomplice intentionally assaulted Scott Little with a
deadly weapon; and

2) That this act occurred in Washington.

CP 74 (Instruction no. 31).

09MMMM

MIMMEFM

1) That on or about the 23 day of January, 20 10,
the defendant or an accomplice unlawfully took personal
property from the person or in he presence of Scott Little

2) That the defendant intended to commit theft of
the property;
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The Court Properly Refused To
Treat Count 111, Assault In The
Second Degree As The Same
Course Of Conduct As Count 11,

Robbery In The First Degree.
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Here, Counts It and III were not the same criminal conduct because
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b. The Display Of A Weapon Charge Did Not
MerM With The Robbery Of Raymond
Allen.

The elements of robbery as charged in Count IV are substantially

similar to those discussed as to count 11 in section a.i, above. The only

The charge of display of a weapon in count VI was a lesser included
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While the assault in the second degree in Count VI listed Christine

1) That on the date in question the defendant or an accomplice

2) That the defendant carried, exhibited, displayed or drew the

IIIIIIIIIIIIIIII IIIII lignislillill 11 Illir''pil IIIIII ill I I
a .
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this scrivener's error, as well as another related error, 
6

CP 174-77, Thus,

the issue no longer exists, and there does not appear to be any need for

D. CONCLUSION,

as without merit.

Mmff r

6 This occurred two days after the clerk's office prepared the clerk's papers, so the defendant's
appellate counsel was likely unaware of the correction.
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